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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI 
BENCH AT AURANGABAD 

 
ORIGINAL APPLICATION NO. 420 OF 2016 

 
DIST. : AURANGABAD 

 
 
 
1. Shivaji Pandurang Nikale,   } 
 Age. 56 years, Occ. Forester,  } 
 (Saw Mill Checking), Aurangabad.  }    APPLICANT. 
        
 
 
 
 
 

 V E R S U S      
 

        
1. The State of Maharashtra,   } 
 Through its Secretary,    } 
 Revenue & Forest Department,  } 
 Mantralaya, Mumbai.    } 
        }  
2. The Chief Conservator of Forest  } 
 (Regional), Aurangabad.   } 
        } 
3. The Deputy Conservator of Forest, } 
 Aurangabad Forest Division,  } 
 Aurangabad.     } 
              RESPONDENTS 
 

APPEARANCE  : Shri S.D. Joshi, learned Counsel for 
 the Applicant. 

 
: Shri I.S. Thorat, learned Presenting 

Officer for the Respondents.  
 

---------------------------------------------------------------------------------------- 
 

CORAM   : Hon’Ble Shri J.D. Kulkarni, Member (J) 
 

---------------------------------------------------------------------------------------- 
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JUDGEMENT 
{Delivered on 7.9.2016} 

 
 
1. The applicant – Shri Shivaji Pandurang Nikale – is a 

Forester (Saw Mill Checking) at Aurangabad.  The applicant is 

challenging his transfer order dated 29.5.2016, whereby he has 

been transferred from the post of Forester (Saw Mill Checking), 

Aragirni, Aurangabad to the post of Assistant Plantation Officer, 

Social Forestry Department, Aurangabad.  The said order has 

been passed by the res. No. 3 - the Deputy Conservator of 

Forest, Aurangabad Forest Division, Aurangabad – as per the 

provisions of Sec. 4 (4) of the Maharashtra Government Servants 

Regulation of Transfers and Prevention of Delay in Discharge of 

Official Duties Act, 2005 (for short referred to as ‘the Transfer 

Act, 2005’). 

 

2. From the admitted facts, it seems that, earlier to the 

impugned transfer order dated 29.5.2016, the applicant was 

transferred from the post of Forester (Saw Mill Checking, 

Aragirni, Aurangabad to the post of Forester, Range Nagad, Tq. 

Kannad, Dist. Aurangabad.  The said transfer order was also 

challenged by the applicant by filing O.A. no. 275/2015 before 

this Tribunal.  The said O.A., however, was disposed of since the 
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applicant’s transfer to Nagad was withdrawn by the respondents 

on 9.6.2015.  In O.A. no. 275/2015 with O.A. no. 282/2015 the 

Hon’ble Tribunal was pleased to pass following order :- 

 

“ORAL ORDER: - 

O.A. NO. 275/2015 

 Heard Shri J.B. Choudhary – learned 
Advocate for the applicants in both these matters 
and S/Shri D.T. Devane – & Sham Patil learned 
Chief Presenting Officer & learned Presenting 
Officer for respondent Nos. 1 to 5.  None appears 
for respondent No. 6 in O.A. No. 275/2015. 
 

2. The learned Chief Presenting Officer has 
placed on record a copy of communication dated 
9.6.2015 and reported and prayed as follows: - 

 

(a) The transfer orders in both these 
matters are withdrawn in the background of 
certain anomalies and deficiencies; 
 

(b) The competent authority may be 
granted liberty to re-decide the matter of 
transfer on its own merits and in accordance 
with law. 
 

3. The OAs are disposed with liberty as sought. 
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4. If and when fresh transfer orders are passed, 
needless to observe that aggrieved parties are 
always free to make suitable 
representation/application before the competent 
authority or file O.A., if grounds exist and in case 
their concerned is so advised. 
 

5. Accordingly, both these OAs are disposed of 
with no order as to costs.” 

 

3. According to the applicant, there was absolutely no reason 

for the respondents to transfer the applicant, since he has not 

completed his tenure of 6 years.  He being Class-III employee 

was not due for transfer and, therefore, the impugned transfer 

order dated 29.5.2016 is contrary to the provisions of the 

Transfer Act, 2005.  It is arbitrary and is midterm and hence 

liable to quashed and set aside.   

 

4. The applicant further submitted that prior to issuance of 

this transfer order he has filed a representation on 30.4.2016 

after disposal of the O.A. nos. 275 & 282 both of 2015 and 

brought to the notice of the respondent authorities that he has 

not completed his tenure and, therefore, he may not be 

transferred.  He has also informed the respondents that he came 
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to know that he was being transferred with mala-fide intention 

and that false complaints were being intentionally filed against 

him.  However, by ignoring the said representation the applicant 

has been transferred vide impugned transfer order dated 

29.5.2016.   

 

5. The res. No. 3 in his affidavit in reply submitted that the 

applicant was indulged in harrising the people by using power of 

government servant and, therefore, one Shri Dinkar Kapure filed 

complaint against the applicant before Chief Conservator of 

Forest and also lodged F.I.R. against him in Kannad Police 

Station.  The applicant has also threatened and pressurized Smt. 

P.P. Kathar, Adhi Vanmajur.  It is further stated that one Shri 

R.D. Wankhade has already joined in place of the applicant and 

since 1.6.2016 Shri Wankhade is working in place of the 

applicant.   

 

6. The applicant has filed rejoinder affidavit and denied the 

allegations against him.  He has placed on record the documents 

to show that his Annual Confidential Reports were of ‘A’ category 

and that his conduct was ‘Good’.  In reply to the rejoinder filed 

by the applicant, the respondents came with a case that the 
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meeting of the competent Board was held on 27.5.2016 and in 

the said meeting a decision was taken to transfer the applicant.  

It is further stated that the applicant was served with show 

cause notices dated 5.3.2016 and 10.5.2016 as regards his 

conduct.   

 

7. Heard Shri S.D. Joshi, learned Counsel for the applicant 

and Shri I.S. Thorat, learned Presenting Officer for the 

respondents.  I have also perused the affidavit, affidavit in reply 

filed by res. No. 3, rejoinder filed by the applicant and reply of 

the respondents to the rejoinder affidavit filed by the applicant 

and also gone through the various documents placed on record. 

 

8. The only material point to be considered in this case is 

whether the applicant’s transfer is against the provisions of the 

Transfer Act, 2005 ? 

 

9 From the facts it is clear that the applicant was serving as 

a Forester (Saw Mill Checking), Aragirni, Aurangabad since 

11.6.2012.  It is also admitted fact that his earlier transfer order 

whereby he was transferred on the post of Forester, Range 

Nagad, Tq. Kannad, Dist. Aurangabad in the year 2015 was 
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withdrawn by the respondents.  It seems that the respondents 

have taken the benefit of the observations of this Tribunal in the 

O.A. nos. 275 & 282 of 2015.  In para 4 of the said order it was 

observed that if and when fresh orders are passed, needless to 

observe that aggrieved parties are always free to make suitable 

representation / application before the competent authority or 

file O.A., if grounds exist and in case their concerned is so 

advised.   

 

10. By the impugned transfer order dated 29.5.2016 the 

applicant has been transferred from the post of Forester (Saw 

Mill Checking), Aragirni, Aurangabad to the post of Assistant 

Plantation Officer, Social Forestry Department, Aurangabad and, 

therefore, it seems that, the applicant has almost completed 4 

years on the date of passing of the impugned transfer order. 

 

11. The learned Counsel for the applicant has placed reliance 

on sec. 3 of the Transfer Act, 2005.  The sec. 3 (1) is relevant for 

this case, which reads as under :-    

 
“3. Tenure of posting. 
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(1)  For All India Service Officers and all Group A, B 
and C State Government Servants or employees, 

the normal tenure in a post shall be three years: 
Provided that, when such employee is from the 
non-secretariat services, in Group C, such 
employee shall be transferred from the post held, 
on his completion of two full tenure at that office 
or department, to another office or Department: 
 
Provided further that, when such employee 
belongs to secretariat services, such employee 
shall not be continued in the same post for more 
than three years and shall not be continued in the 
same Department for more than two consecutive 
tenures.”   

 

12. Admittedly, the applicant in this case is Group – C 

employee and is from non-secretariat services and that the 

normal tenure of Group – C employee on a post shall be three 

years.  The employee like the applicant shall be transferred from 

the post on completion of his 2 full tenures on that post or 

department and, therefore, prima-facie it seems that the 

applicant has not completed 2 tenures at Aurangabad.     

 

13. The learned Counsel for the applicant submits that the 

impugned order of transfer is issued with mala-fide intention 

since the respondents were required to withdraw their earlier 
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transfer order to Range Nagad, Tq. Kannad, Dist. Aurangabad.  

It is admitted fact that in O.A. nos. 275 with 282/2015, the 

applicant has challenged his transfer at Range Nagad, Tq. 

Kannad, Dist. Aurangabad and instead of contesting the said 

matter on merits, the respondents chose to withdraw the said 

order on 9.6.2015 and, therefore, the said O.As. were disposed of 

on 10.6.2015.   

 

14. Apprehending the mala-fides the applicant has filed 

representation on 30.4.2016 before one month of passing of the 

impugned order of his transfer.  In the said representation the 

applicant has stated that he came to know that some false 

complaints were being registered against him and that evidence 

being created to support his transfer.  He, therefore, requested 

that he be retained at Aurangabad.    

 

15. The learned P.O. submits that the applicant was served 

with a show cause notice and warnings and that his conduct 

was not good.  Along with reply the respondents have placed on 

record one warning dated 5.3.2016 (paper book page 117) in 

which it is stated as under :- 
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“[kkyhy Lok{kjhdR;kZauk yksdizfrfu/kh vkf.k ofj”B vf/kdkjh 

;kapsdMwu vls lkax.;kr vkys vkgs dh Jh- ,l-ih-fudkGs] ouiky] 

vkjkfxj.kh gs lkekU; yksdkauk iS’kkP;k vis{ksus =kl nsr vlrkr v’kk 

tursP;k rdzkjh vkgsr- 

 
;k ik’oZHkwehoj Jh- ,l-ih- fudkGs ouiky] vkjkfxj.kh] ouiky 

;kauk ;k}kjs psrko.kh ns.;kr ;sr vkgs dh R;kauh v’kk izdkjP;k xSjd`R;kiklwu 

ijko`Rr Ogkos-” 
 

16. He has also invited my attention to another warning dated 

6.5.2016 which is at paper book page 118 and it is mentioned 

therein that the applicant was misbehaving and that one F.I.R. 

was registered against the applicant.  It is material to note that 

both these warnings have been issued during pendency of O.A. 

nos. 275 with 282/2015 or after its disposal or till passing of the 

impugned transfer order.  The possibility of these warnings being 

issued with mala-fide intention cannot be ruled out.  The 

respondents were admittedly aggrieved by the earlier action 

taken by the applicant in filing O.A. nos. 275/2015 with 

282/2015 before this Tribunal.  Thus, these warnings may be 

after thought and may be with intention to counter the 

applicant’s retention at Aurangabad.  Even if it is accepted that 

the warnings are genuine, those cannot be ground for transfer.  

If it is so, the transfer is punitive.  
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17. The learned Counsel for the applicant placed reliance on 

the judgment delivered by this bench of the Tribunal in O.A. no. 

266/2014 {POPAT BIJU MORE VS. THE STATE OF 

MAHARASHTRA & ORS.} on 17.1.2015.  In the said O.A. the 

case decided by the Hon’ble Supreme Court reported at 2009 

STPL (LE) 41183 SC {SOMESH TIWARI VS. UNION OF INDIA 

AND OTHERS} is referred and para 16 of the said judgment of 

Hon’ble Supreme Court reads as under :- 

 
“16. The High Court by reason of the impugned 
judgment and order dated 25th September, 2006 
while opining that the order of transfer could not 
be passed on the basis of an anonymous 
complaint, which on enquiry having been found to 
be incorrect, held: - 

“Though, when individually considered, 
the impact of the incorrect mention of the 
fact that the petitioner belongs to Madhya 
Pradesh and does not know English in the 
order rejecting the petitioner’s 
representation, except for indicating the 
extent of absence of application of mind by 
the respondents, is not fatal.  However, the 
transfer of the petitioner on the ground 
that he apparently gave an impression 
that he worked on caste-biased ideology, in 
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spite of the fact of recording a finding in 
the negative in the discreet inquiry 
conducted into the anonymous complaint 
would shock the conscience of any 
reasonable man to say the least.” 

 

18. If the respondents are justified in passing the impugned 

order of transfer on the basis of some complaints filed against 

the applicant, such order can be said to be punitive, since there 

is nothing on record to show that the applicant was given any 

opportunity to counter the allegations made against him.  If the 

conduct of the applicant is really actionable, the department will 

be at liberty to take departmental action against the applicant 

but that cannot be a ground to transfer the applicant. 

 

19. It is the case of the respondents that the applicant’s case 

for transfer was considered in the meeting of the Board 

establishment for transfers of the employees.  The minutes of 

said meeting are placed on record at Exh. R.1(B) and R.1(C) and 

these are at paper book pages 111 to 116 (both pages inclusive).  

Exh. R.1(C) is a chart of the Officers considered for transfer by 

the Establishment Board in which the applicant’s name is at sr. 
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No. 11.  In the remark column of the said chart in respect of the 

applicant it has been mentioned as under :- 

 

^^Jh- ,l-ih- fudkGs ;akuh R;kaPkk lsokdkG 6 o”ksZ >kysyk ulY;kus 

cnyh d: u;s v’kh ys[kh fouarh dsyh vkgs-  rFkkih egkjk”Vª ‘kkldh; 

deZpk&;kaP;k cnY;kaps fofu;eu vkf.k ‘kkldh; drZO;s ikj ikMrkuk gks.kk&;k 

foyackl izfrca/k vf/kfu;eu 2005 ps dye 3¼1½ uqlkj oXkZ d P;k 

deZpk&;kapk ,dk inkojhy use.kqdhpk inko/kh loZlk/kkj.ki.ks rhu o”ksZ jkghy-  

tj R;kl ¼,dk|k dkj.kkLro½ loZlk/kkj.k use.kqdhP;k inko/khis{kk vf/kd 

dkG R;kp inkoj Bso.;kr vkys vlsy rj ,dkp inkoj vlk ok<ho inko/kh 

lgk o”kZkis{kk vf/kd ulkok- rlsp ‘kklu ifji=d fnukad 11 Qsczqokjh 2015 

e/;sgh ‘kklukus fnysY;k vkns’kkuqlkj use.kqdhpk inko/kh ¼3 o”kkZpk 

dkyko/kh½ iw.kZ >kyk vlY;kl deZpkjh cnyhl ik= Bjrks-  Jh fudkGs ;kauh 

rhu o”kkZpk use.kqdhpk inko/kh (Normal Tenure) iw.kZ dsysyk 

vlY;kus rs cnyhl ik= vkgsr-  R;kauk ok<ho use.kqdhpk inko/kh ns.;kps 

iz;kstu ukgh-  R;kapsfo:/n tursP;k vkf.k yksdizfrfu/khaP;k rdzkjh vkY;k 

vkgsr-  rs vkiY;k inkpk nq:i;ksx d:u yksdkuk /kedkorkr vkf.k ykp 

ekxrkr v’kk rdzkjh vkgsr-  ;k orZ.kqdhc|y R;kauk fnukad 5-3-2016 vkf.k 

6-5-2016 yk ys[kh let ns.;kr vkyh vkgs- R;keqGs] O;kid tughr y{kkr 

?ksmu Jh- fudkGs ;kauk ;k inkoj ok<ho dk;ZdkG ns.ks iz’kkldh; n`”Vhus mfpr 

gks.kkj ukgh-  vkj- Mh- oku[ksMs] lgk;d ykxoM vf/kdkjh] Qqyaczh ;kaP;k 

cnyhus fjDr gks.kk&;k inkoj dj.ks ckcr f’kQkjl dj.;kr ;sr vkgs-** 
 

20. Perusal of the said remark clearly shows that the applicant 

has been considered for transfer on the basis of some complaints 

received against him and if so is the fact, the applicant’s transfer 

is punitive.  The transfer cannot be a proper action against the 
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complaints against an employee.  It is material to note that in 

the minutes of the meeting at paper book pages 111 to 113 (both 

pages inclusive), the name and case of the applicant has not 

been referred at all.   

 

21. The learned P.O. submits that the applicant has been 

transferred from one division at Aurangabad to another division 

at Aurangabad only and one Shri R.D. Wankhade has been 

appointed in his place and Shri Wankhade has already taken the 

charge of the post of the applicant on 1.6.2016 and Shri 

Wankhade has been paid monthly salary from 1.6.2016.  It 

seems that joining of Shri Wankhade on the post of the applicant 

on 1.6.2016 and payment of his salary therefrom cannot be a 

ground to justify the illegal transfer order and at the most, the 

respondents can very well transfer Shri Wankhade in Social 

Forestry Department at Aurangabad where the applicant was 

transferred by the impugned order.  It seems from the order 

passed by Hon’ble High Court in writ petition no. 5848/2016 on 

18.7.2016 filed by the applicant that the Hon’ble High Court was 

pleased to grant interim relief on 7.6.2016 and in spite the fact 

that this O.A. was pending and thereafter writ petition no. 

5848/2016 was also filed, the respondents have allowed Shri 
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Wankhade to join on the post of the applicant and there is no 

justification for such haste.   

 

22. In view of the discussion in the foregoing paras I am of the 

opinion that the impugned transfer order of the applicant dated 

29.5.2016 is not legal and proper and it is against the provisions 

of Transfer Act, 2005.  Hence, I pass following order :- 

 

O R D E R 

 

(i) The original application stands allowed. 

 
(ii) The impugned order of applicant’s transfer dated 

29.5.2016 vide which the applicant has been 

transferred to Social Forestry Department at 

Aurangbaad is quashed and set aside.   

 
(iii) The respondents are directed to allow the applicant to 

work on the post where he was working prior to 

issuance of impugned transfer order dated 29.5.2016  

 
 There shall be no order as to costs.   

 

   MEMBER (J)   
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